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A BIT for FDI
Reading down the draconian retrospective tax law
gives the government the opportunity to renew the
70-odd Bilateral Investment and Protection
Agreements mothballed since 2017

SUBHOMOY BHATTACHARJEE
New Delhi, 17 August

W

ith Parliament putting the ghost of retrospective tax to rest
on August 9, India can now
bring out the 70-odd Bilateral
Investment Promotion and
Protection Agreements (BIPA),
mothballed since 2017, for
renewal. Several law firms representing interests of companies abroad hope this will happen soon.
The hope is not misplaced
even though some new complications have emerged in the
years since Parliament passed
the retrospective tax in 2012.
One of those is reconciling
definitions of investment
under BIPA or Bilateral
Investment Treaty (BIT), to use
their official name in India, to
include assets in addition to
that of enterprises. The other
is that of national treatment.
India has never been comfortable recognising investments from abroad when they
are asset-based. In other words,
buying a company in India—
brownfield investment — is not
something for which the BIPA
was designed. It sought to promote an “enterprise” based definition —greenfield investment
as a more suitable example of
foreign direct investment (FDI).
The other is that of “national treatment”, which the
department of economic affairs
in the finance ministry notes,
should be the “sole non-discrimination standard to be
applied to all companies investing in India”. To qualify for it,
however, companies have to
demonstrate they have a permanent business establishment in India, as well as agree

to some new yardsticks such as
data localisation and sourcing
requirements.
If they do not do so, there
could still be problems for
investors to invoke BIPA or BIT
to protect their interests.
The concept of BIPA is like
insurance. Countries assure
foreign investors when inviting
their investment that their
administrations will provide
tax certainty. If that certainty
comes unstuck, BIPA comes
into play. China, for instance,
does not have a BIPA and there
are several countries with such
agreements that do not draw
in money from abroad.
So the best BIPAs are those
that, in effect, do not need to
be invoked. Besides being costly, the publicity surrounding
the action makes foreign
investors nervous. Also, new
options are now available to
investors to avoid having to live
under a BIPA. India discovered
this fact once it had begun with
attempts to enter global bond
indices. Fund managers for foreign investors have said India
has to list its government debt
papers in European depositories such as Clearstream and
Euroclear. Paper listed on these
depositories is bought and sold
in convertible foreign exchange
and the issuing governments
have to freeze their tax treatment on them. The process
helps investors avoid exchange
or tax losses. India is moving
in this direction and hopes to
settle the negotiations before
the end of this calendar year.
Despite these innovations,
BIPA retains its importance for
investors who buy or develop
physical assets in India. The
problem is that India since 2012
has made its BIT regime tough.

FAULTY
MODEL
> India’s
Model BIT
was not built
as an instrument for
investment promotion
> The attempt was to
create a neutral treaty
> Does not apply to
investments made
before the treaty came
into force. Claims prior
to 2016 will not get
BIT protection
> Results in erosion of
the rights of the investor
— leading to tacit
expropriation
> Allows investors to only
take cases of “genuine
and gross violations of
investor rights” before
tribunals but tax cases
must be settled before
domestic courts

The Model BIT of 2016 inserted
clauses that tilt strongly in
favour of the sovereign. Among
its stipulations: The treaty will
not apply to “any law or measure regarding taxation, including measures taken to enforce
taxation obligations”. This is
why partner countries have
baulked at signing the new
agreements once the older ones
lapsed. So no BIPA has been
renewed since 2017 when most
of them expired.
There is some history to
these developments. From
1993, India began to sign a raft
of International Investment
Agreements, mostly with
OECD countries. Little impor-

tance was attached to the legal
intricacies and consequences
of these agreements, since
India needed the foreign money. In 2011, there was an award
by an international arbitrator
under one of these agreements
in a case between White
Industries of Australia and Coal
India. White Industries was a
mine development operator for
Coal India. The dispute was
over how much payment White
should get for its services, with
claims and counterclaims
about quality of work, issues of
bonus and penalties. The arbitration went in favour of the
Australian firm.
Stung by the award, in July
2012, the government set up a
committee to review these
agreements. It asked for a uniform BITs regime that India
should adopt with all countries.
But as a report by the United
Nations Conference on Trade
and Development noted, the
new framework was not
designed “as an instrument for
investment promotion”. India’s
model BIT contained the
longest chapter in the world on
settlement of disputes. There
were 18 articles in the chapter,
far longer than any BIT
written by any country.
“Evidently,
this
chapter was drafted to
safeguard India as a
host State from the
large number of
investment
treaty
claims it has been facing
since White Industries,” noted a research paper from
Nishith Desai Associates, one
of India’s premier law firms.
The model BIT neatly sat with
the retrospective law, passed
in 2012, that allowed the government to tax, with retrospective effect, indirect transfers of
an Indian capital asset, even if
it was done as part of a sale of
a company abroad.
Foreign investors have
always argued that the rights
of punitive taxation written in
the BIT are akin to expropriation. So there should be safeguards. The Indian tax department had argued there can be
no restriction in its power of
taxation. The BIT incorporated the tax department’s point
of view, therefore diluting the
concept of expropriation. The
environment was so adverse
that the finance ministry had
to accept it would not be able
to convince any country that
its investments will not fall
foul of Indian tax laws and the
amended BIT will give no
relief in domestic courts. By
2018, India had the largest
number of international arbitration cases — 15 — among
any country.
Now with both houses of
Parliament having passed the
Taxation Laws (Amendment)
Bill, 2021, the BIT framework
has the opportunity to be thoroughly reworked. This exercise
would, however, imply circumscribing the rights of the tax
department, which would raise
a whole new set of challenges.

Punjab industry looks to
UP with 150 new units
Last month, a delegation met the chief minister who promised them
uninterrupted power, cheaper land and labour
SHAMSHER CHANDEL
Ludhiana, 17 August

Industrialists from Punjab are
looking to set up nearly 150
new units in Uttar Pradesh
after the neighbouring state
wooed them with incentives
at a meeting last month.
Traders from the industrial
hub of Ludhiana met Uttar
Pradesh Chief Minister Yogi
Adityanath following an invitation from him to set up
manufacturing units in the
state. The Uttar Pradesh government has offered land at
cheaper rates, uninterrupted
and subsidised power supply,
and promised a peaceful environment if they want to set up
industrial units.
Among those who met the
CM was Gurmeet Singh Kular,
an industrialist and a politician who fought the 2017
Assembly elections in Punjab
on a Shiromani Akali (SAD)
ticket. Until a year ago, SAD
was a long-time ally of the
Bharatiya Janata Party, which
is in power in Uttar Pradesh.
Kular said the meeting
ended on an optimistic note.
“The Uttar Pradesh government has promised to provide
all possible support and has
also promised to fast-track all
kinds of permissions for
industrial projects. The chief
minister stressed that we
will get a peaceful environment to function.”
Members of the Federation

Traders from Ludhiana met Uttar Pradesh CM Yogi Adityanath
following an invitation to set up units in the state

Ram Ughra Shukla, presiof Industrial and Commercial
Atal
Purvanchal
Organisation, Federation of dent,
Dyeing Factories Association, Udyogik Vikas Parishad, said
Focal
Point
Phase-7 that apart from the 150 units
Association and Purvanchal that are being set up in Uttar
Udyogik Vikas Parishad also Pradesh, another 51 industrialists — a majority
participated in the
Ram Ughra
from Punjab —
meeting.
have in principle
Industry has Shukla,
accepted the offer.
been blighted in president, Atal
He pointed out
Punjab mainly due Purvanchal
that there was a
to two reasons — Udyogik Vikas
lot of ongoing
power
supply Parishad, said
migration
of
restrictions
for that another 51
labour from eastheavy industrial industrialists — a
ern Uttar Pradesh
units and unavail- majority from
to other states in
ability of skilled Punjab — have in
and semi-skilled principle accepted search of jobs.
“As a result,
labour after work- the offer
whatever little we
ers returned in
droves to their homes due to had in the name of industry
loss of jobs after the Covid-19 was also on the verge of clopandemic-induced lockdown sure. But with the fresh initiative by the UP government,
last year.

industry will get a big boost
and the migration of labour
to Punjab and other states,
too, would end,” he added.
Industry in Punjab has suffered as around 200,000
skilled and semi-skilled
labourers went back to their
hometowns, mainly in UP and
Bihar, in April 2020 soon after
the pandemic struck. When
the situation began to normalise in October last year,
only half that number
returned. But as the second
wave of Covid-19 swept across
the region, it was back to
square one. Punjab industry
is still reeling under power
and labour crisis.
“The UP chief minister
told us we could set up industrial clusters in areas around
the Yamuna Expressway near
the
upcoming
Noida
International
Greenfield
Airport in Jewar,” said T R
Mishra, chairperson of the
Federation
of
Dyeing
Factories Association.
Mishra described the move
towards Uttar Pradesh as a
win-win situation for all —
industrialists, labourers and
the state government. When
the same labour force goes to
Punjab, he said, they have to
look for rented accommodation, which means they
expect wages to go up. But
once the same factories start
operations in UP, labour, he
added will be available at
cheaper rates.

For IndiGo, small
is turning out big
Traffic from smaller, unexpected towns has
kept the largest airline’s chin up. And some of
it is expected to stick

ANJULI BHARGAVA
New Delhi, 17 August

All dark tunnels usually have a sliver of
light, peeking in at unexpected junctures.
It was when the first wave of the pandemic
began to ebb that the IndiGo top brass noticed something: Hitherto sleepy smaller
towns and cities had suddenly woken up
and were flying in and out of the metros in
a manner never witnessed before. Patna,
Ranchi, Darbhanga, Allahabad, Gorakhpur,
Dibrugarh, Guwahati… name it and many
first-time fliers were boarding their aircraft.
Even as they watched, metro-to-metro, and
especially Mumbai corporate traffic numbers, collapsed — Mumbai airport was overtaken by Bengaluru for the first time ever
in FY 21 as frequent changes in travel curbs
added to the wariness of hesitant fliers.
As soon as the team was sure of what it
was witnessing, some rearrangements of
flights were done. If the airline was flying
once from, say, Patna or Ranchi directly to
Mumbai or Bengaluru, it grew frequencies.
It added more direct connections wherever
it seemed feasible. Demand stronger than
network level has been reported from Aiza-

wl, Silchar, Bagdogra, Gwalior, Dharamsala,
Ajmer, Belagavi, Jharsuguda, Rajahmundry, Dibrugarh, Tuticorin, Surat, Coimbatore, and many other such places. Both IndiGo and SpiceJet have noticed this trend.
So much so that demand to major metros has been primarily from these markets.
The top three have been Patna, Guwahati
and Ranchi. “These markets have seen
sharper growth of traffic, reaching almost
80-90 per cent of pre-Covid levels when other metros were still at 75-80 per cent,” says
IndiGo CEO Rono Dutta. According to the
airline’s estimates, during the pandemic,
almost 10-15 per cent were first-time fliers.
The IndiGo team also delved deeper into
why this may be happening. Three factors
quickly became clear.
One, just like scheduled flights, the railway network had come to a complete halt.
It was slower to come back to life, and train
connections, if any, were patchy. This led
to an immediate demand for flights for millions who were looking to reach home from
the metros, and some reverse traffic, too.
Then, once the lockdown eased, several
companies in Mumbai, Delhi National Capital Region, Bengaluru, Hyderabad and

Chennai wanted to reopen their factories.
Many of them flew their workers in from
various tier 2 and 3 cities around which the
workforce lived. This was evident to IndiGo
in the profile of fliers it saw.
A third segment — small and medium
enterprises and traders — started flying as
well as train options vanished overnight.
These were people who would typically take
a morning train (or even a bus) from, say,
Lucknow or Dehradun to Delhi, do their
work and return by train (or bus) by evening
or the next day.
Besides the fact that options shrank was
the fear of the virus. Many would rather
expose themselves for a shorter period than
risk several hours of exposure on a train —
and even on the railway platform. “It’s a
matter of perception more than fact but it
has worked in the favour of airlines,” says a
seasoned IndiGo commander who does
many of these routes.
It is in this category, the airline feels,
some passengers will stick. They have experienced how much time flying can save and
can see the clear benefits. Moreover, a smalltown businessman is financially quite comfortable and upwardly mobile. “This segment would be happy to take their families
by air, too, the next time they go on vacation,” says Sanjay Kumar, IndiGo’s chief
strategy and revenue officer.
Interestingly, despite many small towns
showing an uptick, Udan (the government’s
regional connectivity scheme) routes remain relatively muted. This is because most
Udan routes are from towns with a population base of only 1-2 million whereas tier
2 and tier 3, where this surge is being seen,
have a larger population base (5-7 million).
This small-town surge phenomenon has
altered the airline’s priorities both during
the pandemic and in the recovery phase. If
earlier out of 1,000 flights, 200 were on such
routes, now 500 could be on these routes.
Metro-to-metro, especially Delhi-Mumbai,
may have collapsed with high net worth
individuals (HNIs), executives of large companies and families being wary of air travel,
but the emergence of small-town passengers has helped the airline keep its chin up.
The corporate traveller, meanwhile, may
be the last to return. And while with a loss
of over ~3,000 crore in the latest quarter,
darkness surrounds IndiGo, as it does all
airlines in the country, if small-town India
shines, it can soften the blow to an extent.
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iath—r dk;kZy;% 9ok¡ ry] varfj{k Hkou] 22] ds-th- ekxZ] ubZ fnYyh&110001
“kk[kk dk;kZy;% 36] Hkwry] CykWd] bZLV esVªks LVs”ku]
,p ua-] ch&1] tudiqjh] fnYyh&110058
foŸkh; vkfLr;kas ds ifz rHkwfrdj.k ,oa iu
q fue
Z k.Z k vkjS ifz rHkfw r fgr ¼io
z ru
Z ½ vf/kfu;e, 2002]
ifz rHkfw r fgr ¼io
z ru
Z ½ fu;ekoyh] 2002 vc rd la”kkfs /kr ds fu;e 3¼1½ ds lkFk ifBr]
ds v/;k; III dh /kkjk 13¼2½ ds rgr lp
w uk
ge] ih,uch gkÅflax Qkbusal fyfeVsM ¼;gk¡ vkxs ^^ih,uch,p,Q,y^^ dgk x;k gS½ us foŸkh; vkfLr;ksa ds izfrHkwfrdj.k ,oa iqufuZekZ.k vkSj izfrHkwfr
fgr izorZu vf/kfu;e, 2002 dh /kkjk 13¼2½ ds rgr ekax lwpuk tkjh dh FkhA mDr ekax lwpuk vki lHkh v/kksfYyf[kr
dtZnkjksa@lg&dtZnkj@tekufr;ksa dks gekjs izkf/k—r vf/kdkjh ds ek/;e ls tkjh dh xbZ Fkh D;ksafd fdLrksa@C;kt dk Hkqxrku ugha gksus ds dkj.k
Hkkjrh; fjt+oZ cSad@us”kuy gkÅflax cSad ds fn”kk&funZs”kksa ds vuqlkj vkidk [kkrk vutZd vkfLr oxhZ—r fd;k x;k FkkA bldh fo’k;&oLrq ewy/ku]
C;kt vkfn ds Hkqxrku esa vkids }kjk dh xbZ pwds gSaA
lkFk gh] miyC/k dkj.kksa ls ge ekurs gSa fd vki ekax lwpuk ysus cp jgs gSa vkSj blfy, ekax lwpuk dk izdk”ku fd;k tk jgk gS tks mDr vf/kfu;e
dh /kkjk 13¼2½ ds rgr Hkh visf{kr gSA ,rn~}kjk vkidks bl ekax lwpuk izdk”ku dh rkjh[k ls 60 fnuksa dh vof/k ds vanj mijksDr jkf”k dks v|ru
C;kt vkSj izHkkjksa lfgr ih,uch,p,Q,y dks Hkqxrku djus ds fy, dgk tkrk gS] vU;Fkk ih,uch,p,Q,y dtZnkjksa vkSj tekufr;ksa dh izR;kHkwr
ifjlaifRr;ksa dk dCtk ysus lfgr fdlh ,d ;k vf/kd izR;kHkwr ifjlaifRr;ksa ds fo#) mDr vf/kfu;e dh /kkjk 13¼4½ ds lHkh ;k fdlh izko/kku ds
rgr vko”;d dkjZokbZ djsxkA
foŸkh; vkfLr;ksa ds izfrHkwfrdj.k ,oa iqufuZekZ.k vkSj izfrHkwfr fgr ¼izorZu½ vf/kfu;e, 2002 dh /kkjk 13 dh mi&/kkjk¼8½ ds izko/kku ds rgr vkidk
/;ku bl vksj Hkh vk—’V fd;k tkrk gS fd vf/kfu;e dh izko/kku ds vuqlkj izR;kHkwr ifjlaifRr¼vksa½ dh lkoZtfud uhykeh] ifCyd ls dksVs”ku]
fufonk vkea=.k ;k futh VªhVh }kjk fcØh ds fy, dsoy lwpuk izdk”ku dh rkjh[k rd ih,uch,p,Q,y }kjk ogu lHkh ykxrksa] izHkkjksa vkSj O;;ksa
lfgr leLr cdk;k jkf”k dks tek@Hkqxrku dj ldrs gSaA
lkFk gh vki mDr vf/kfu;e dh /kkjk 13¼13½ ds rgr mijksDr izR;kHkwr ifjlaifRr;ksa dk fcØh] iV~Vs ;k vU; fdlh rjhds ls gLrkarj.k djus ls
fuf’k) gksaxsA
_.k [kkrk
dtZnkj vkSj lg&dtZnkj
ek¡x lw puk
ek¡x lwp uk dh rkjh[k
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heefjefMeä IV
osKeW efve³ece 8(1)
keÀy®ee met®evee
(De®eue mebheefÊe nsleg)

peye efkeÀ,
Fbef[³eeyegume neGefmebie HeÀe³eveevme efueefceìs[ (CIN:L65922DL2005PLC136029) he´eefOeke=Àle
DeefOekeÀejer nesves kesÀ veeles DeOeesnmlee#ejer ves efmekeÌ³eesefjìeFpesMeve Sb[ efjkeÀvmì^Meve Dee@HeÀ HeÀe³eveebefMe³eue Demesìdme Sb[
SvHeÀesme&cesvì Dee@HeÀ efmekeÌ³eesjerìer Fbìjsmì SkeÌì, 2002 kesÀ Debleie&le Deewj efve³ece 3 kesÀ meeLe Oeeje 13(12) kesÀ meeLe
efmekeÌ³eesjerìer Fbìjsmì (SvHeÀesme&cesvì) ªume, 2002 kesÀ meeLe he]{les ngS he´ehle
DeefOekeÀejeW keÀe Ghe³eesie keÀjkesÀ keÀpe&oej oerhekeÀ osJeiej keÀes 26.08.2019 keÀer met®evee ceW JeCe&ve kesÀ
Devegmeej keÀpe& Keelee veb.HHLNOD00364916 keÀer jeefMe ª.6,11,66,189/- (©heS ís keÀjes][ i³eejn ueeKe
efí³eemeþ npeej SkeÀ meew veJeemeer cee$e) Deewj 26.08.2019 kesÀ Devegmeej Gme hej y³eepe GÊeÀ met®evee keÀer
he´ehleer keÀer leejerKe mes mheä 60 efoveeW kesÀ Yeerlej ®egkeÀlee keÀjves keÀe DeeJeenve keÀjles ngS DeefYe³ee®evee met®evee peejer keÀer Leer I
OevejeefMe ®egkeÀlee keÀjves ceW keÀpe&oejeW kesÀ DemeHeÀue jnves hej SleÊeÜeje keÀpe&oej Deewj meJe& meeceev³e
pevelee keÀes met®evee oer peeleer nw efkeÀ, DeOeesnmlee#ejer ves GÊeÀ keÀevetve keÀer Oeeje 13 keÀer Ghe Oeeje 4 kesÀ meeLe
GÊeÀ keÀevetve kesÀ efve³ece 8 kesÀ lenle efmekeÌ³eesjerìer F&vì^smì (SvHeÀesme&cesvì) jtume, 2002 kesÀ lenle he´ehle
DeefOekeÀejeW keÀe keÀe³ee&vJe³eve keÀjkesÀ 13.08.2021 keÀes mebheefÊe hej meebkesÀeflekeÀ DeeefOehel³e keÀj efue³ee nwI
efJeMes<ele: keÀpe&oejeW Deewj meeceev³ele: pevelee keÀes SleledÜeje mebcheefle kesÀ meeLe meewoe veneR keÀjves kesÀ efueS meeJeOeeve
efkeÀ³ee peelee nw Deewj mebheefÊe kesÀ meeLe keÀesF& Yeer meewoe jeMeer ª.6,11,66,189/- (©heS ís keÀjes][ i³eejn ueeKe
efí³eemeþ npeej SkeÀ meew veJeemeer cee$e) 26.08.2019 kesÀ Devegmeej Deewj Gme hej y³eepe kesÀ meeLe Fbef[³eeyegume
neGefmebie HeÀe³eveevme efueefceìs[ kesÀ DeeOeerve nesiee.
GOeejkeÀlee&Deebs keÀe O³eeve DeefOeefve³ece keÀer Oeeje 13 keÀer Ghe - Oeeje (8) kesÀ Devleie&le
mebheefÊe / mebheefle³eebs keÀes cegÊeÀ keÀjeves kesÀ efueS GheueyOe mece³e keÀer Deesj Deecebef$ele efkeÀ³ee peelee nw I
De®eue mebheefÊe keÀe efJeJejCe
³egveerì/Deheeì&ceWì veb.-2302,(ìeFhe heWì neGme) efpemekeÀe ìWìsefìJe meghej Sefj³ee 10000 mkesÀ.HeÀerì pees
1929.36 mkesÀ.ceer. kesÀ yejeyej lesF&meJeeR cebefpeue hej, ìe@Jej-meer, he´esJesvme Smìsì mes hen®eeves peves Jeeues
he´espeskeÌì ceW, meskeÌìj 2 ceW eqmLele, ieeBJe iJeeue hene][er, ieg©ie´ece - 122001, nefj³eeCee meeLe ner leerve keÀJe[&
keÀej heeefke¥Àie peien kesÀ meeLe efvecvevegmeej heefjye× nw:
hetJe&
: ìeFìue [er[ kesÀ Devegmeej
heeq½ece: ìeFìue [er[ kesÀ Devegmeej
GÊej :ìeFìue [er[ kesÀ Devegmeej
oef#eCe: ìeFìue [er[ kesÀ Devegmeej
mener/efoveebkeÀ :13.08.2021
he´eefOeke=Àle DeefOekeÀejer
mLeeve :ieg©ie´ece
Fbef[³eeyegume neGefmebie HeÀe³eveevme efueefceìs[

